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Time and Tide

Pre-nuptial agreements could become legally  
                                          binding following reviewPre-nuptial agreements could become legally binding once a 
review has been carried out by the Law Commission. 

Pre and post marriage contracts have become 
more popular in recent years. The courts will take 
them into account if they are considered to be 
fair and properly drawn up but they are not 
necessarily binding. 

Now the Law Commission is to 
carry out a review which it  
says will “examine the status and 
enforceability of agreements 
made between spouses or civil 
partners (or those contemplating 
marriage or civil partnership) 
concerning their property and 
finances”.

The statement goes on to 
say: “The legal recognition 
of marital property agreements is of great social importance.  
Relationship breakdown remains a significant phenomenon 
and financial and property disputes between separating 
spouses and civil partners often lead to distress and expense 
for all involved. There is a view that the fact that pre-nuptial 
agreements are not currently binding may deter people from 
marrying or entering into civil partnerships in some cases.”

The review is due to begin next year but the resulting report 
is not expected until 2012. In the meantime, pre-nuptial 

agreements remain popular and still have a valuable role to 
play. People should not be discouraged by the fact that 
they are not automatically binding because the courts will 
give them serious consideration if they are drawn up in a 
way that is fair to both parties.

The court will be influenced by whether both sides had 
legal advice from a solicitor to ensure they were fully 

aware of what they were doing when they signed the 
agreement. It is also essential that the bride 

and groom fully disclose their full assets 
to each other. Keeping quiet about 
secret bank accounts could nullify the 
agreement and defeat the object of 
drawing it up in the first place.

Pre-nups can be drawn up in several 
ways depending on the circumstances. 
For example, couples can agree to ring 

fence the assets they had before the marriage so they are not 
taken into account in any future divorce settlement. It is also 
possible to relate any provisions to the length of the marriage 
so that one side perhaps receives very little if the marriage is 
short lived but receives more if it survives for several years. 

Many couples who make such arrangements say it 
strengthens their relationship to know that they have been able 
to discuss and agree on important issues that could affect their 
future. 

Two elderly sisters have lost their battle in the European Court 
of Human Rights to change Britain’s inheritance tax rules. 

Joyce and Sybil Burden have lived together all their lives. Their 
home and the small farm around it in Wiltshire are worth an 
estimated £875,000. They say that when one of them dies, 
the other will have to sell up and move out to pay the crippling 
costs of inheritance tax which is levied at 40% of the value of 
the estate apart from the first £312,000 at current rates.

They appealed to the European Court arguing that they should 
be given the same rights for tax purposes as gay and lesbian 
couples who enter into civil partnerships. This would mean that 
when the first sister died, the surviving sister would be exempt 
from inheritance tax and so would be able to keep the home. 

However, the European Court has ruled against them. Many 
people will no doubt sympathise with the sisters and their 
plight.  According to a survey carried out for the BBC, 60% of 
people would like to see inheritance tax scrapped even if it 
meant paying more income tax. 

That seems unlikely, however, which means that thousands 
of people need to plan ahead if they want to reduce the 
inheritance tax burden as much as possible. Family members 
and cohabiting couples are particularly at risk of falling foul of 
the inheritance tax laws. 

The rules changed last year to help married couples but they 
too could still benefit from some forward planning. Please 
contact us if you would like more information.
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