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29 March 2007
Dear Mr Hunter
Re: Unified Contract
We refer to our letter of today’s date returning the signed contract documentation to your office.
We wish to place on record our deep concern as to the manner in which this contract has been introduced and to explain the reason why we took the decision to sign and return this contract today.
Background

We preface our remarks by stating that we remain committed to a properly-funded Legal Aid scheme, acknowledging that we do have certain responsibilities to those members of society who would otherwise be without access to justice. Unlike the majority of the Legal Aid providers who existed in our bid zone when contracting was first introduced, which then stood at some 15 providers, we now form one of the three (we understand this to be the new number) who are still offering a Public-Funded service to those clients. 

Yes, we are a profit-making organisation. It is fair to add, however, that as a consequence of our commitment to Legal Aid, we have as individuals been prepared to accept an income well below that which we might otherwise have expected. That this is the case is borne out not only by anecdotal evidence but also by the various inter-firm comparisons and bench-marking exercises with which we have engaged.
It is also worth making the point that we are committed to providing a quality service for all our clients, holding the Lexcel mark as well as Investors in People and the Specialist Quality Mark. Our family team is also recognised by the Legal 500 and is the largest specialist family team in Staffordshire, if not within the West Midlands region. 

In addition to our General Civil Contract, we have of course been holders of a contract for Public Funded Mediation and our Mediation Centre is now nationally acknowledged as one of the leading and most successful lawyer-based mediation services in the country under the inspirational leadership of my fellow director and colleague Neil Robinson, who has been nominated as Legal Aid Family Lawyer of the Year for 2007. The quality of the work of this service is widely recognised by lawyers throughout the county and by the judiciary at a national level.
The Process

Our fundamental objection is to the way in which this matter has been handled, particularly given all the talk about “working in partnership” with providers. To say that the matter has been rushed would be something of an under-statement.

We received the contract documentation on 05 March. The covering letter was dated 27 February and said that we had until 30 March to return the signed documents, which by my reckoning gave me 18 working days. The covering letter said that we should contact you if we thought that anything was not right but that we had only until 20 March to apply for a formal review, 10 working days. 
On 14 March, I wrote to you with a query regarding the Civil Schedule. I received a telephone call from your office on 19 March telling me that I was completely wrong. Fortunately, I had retained copies of earlier correspondence with your predecessor, which I was able to fax to you on 19 March, prompting your letter to me of 21 March in which you conceded that my figures were in fact correct after all.
On 16 March, my fellow Director Neil Robinson wrote to you raising some concerns regarding the Mediation Schedule. To date, he has not received a reply to that letter.

On 26 March, I wrote to you acting on advice seeking confirmation that we would be permitted to continue to service our current case-load in the event that we did not renew the contract. Your response, which simply parrots the wording used by Carolyn Regan, was that we could do so until you had discussed with us “the orderly transfer of clients to other contracted providers”, which we took to be a “no”. The legal basis for this position is unclear, and contradicts all the advice that we had received prior to that letter.
On 29 March, Neil sent a personal letter to Carolyn Regan describing our impossible position and the two very bad choices we faced:

1.
Refuse to sign and leave the local community significantly impoverished by the absence of our mediation service and substantial child care practice; or

2.
Sign and undermine the position of our colleagues.

The refusal of the Commission to extend the deadline and the very clear message that unless the contract was signed and returned by 30 March, then we would be unable to carry on with public-funded work forced us to return the signed contract, bluntly because we had no choice and feel that we have been rail-roaded in that respect. Both in her letter of 28 March, received today, and in her article in Focus 53, Carolyn Regan makes reference to the “many hundreds of providers” who have happily signed and returned their new contracts. We believe that she is mistaken in holding that view.
According to the Law Society’s poll, only 1% of providers are willingly entering into the contract, and some 11% of providers are refusing to sign at all, including some well-known and highly-respected Legal Aid providers. As the dust settles, the true position will become clear. It is highly likely that the outcome will prove to have been an unmanaged and unplanned cull resulting in the loss to prospective clients and to the profession of a substantial number of the best, most committed, Legal Aid lawyers and mediators.
The Contract
We have followed with interest the exchange of correspondence passing between the Law Society and Carolyn Regan. The Law Society has of course obtained Counsel’s advice as to the legality of the contract and the contracting process itself and we have read the letter before action of 22 March addressed to the Commission by the Society’s solicitors Bircham Dyson Bell. The argument presented in that letter makes a very good case for the proposition that the Commission is acting ultra vires its contracting powers under the Access to Justice Act 1999 and its failure to comply with the Public Contracts Regulations 2006 and the European Directive 2004/18/EC. It is not necessary for us to repeat in this letter the contents of that letter before action, but we can say that we do support and endorse that action by our representative body.
We have of course been receiving advice and guidance not only from the Law Society, but also from the Legal Aid Practitioner’s Group (of which we are a member), the Family Mediators Association and Resolution’s Legal Aid Committee, among others. This advice has been consistent with that given by the Law Society.

The main clauses which cause concern are:

1.
The unilateral right to amend (Clause 13)

2.
The no-fault termination clause (Clause 30)

3.
The controls on work (Clauses 11 and 11A)

4.
The payment on account limit (Clause 14)

5.
The IT provisions (Clause 7.3)

It is quite clear that we would not advise a client, faced with a similarly vague and uncertain contract, and one that is so one-sided, to sign such a document. Yet, this in the context of the requirement under the Specialist Quality Mark that we have a Business Plan for the next two years.

Other Points

This sense of having no choice, of being rail-roaded and of unprecedented change being rushed through at an unacceptable pace, is deeply worrying within the context of Legal Aid reform. The original consultation paper issued contemporaneously with Lord Carter’s report was deeply-flawed and ill-considered in the extreme.

You are probably not aware of the fact, but this practice did submit a number of detailed responses to the original consultation on fixed fees. Whilst we are pleased to note that a number of our concerns, which were no doubt shared by others, have been addressed, there remain a number of issues.

Whilst we can accept the need to work within a fixed budget and also have no objection to fixed fees in principle, there are more fundamental concerns regarding the proposed changes to the Funding Code and in particular to the mediation “bite point”. It is apparent from Carolyn Regan’s recent evidence to the Public Accounts Committee that she was poorly briefed on this important topic, which is now the subject of discussions at the highest level. Frankly we are baffled as to how this situation came about and worried as to the effect that this will have on mediation nationally if this is implemented in its present form. Yet, such a fundamental topic was barely mentioned in the original consultation paper and may well have escaped the notice of the majority of respondents. As an example of un-joined-up thinking, it was spectacular, since it directly contradicted the report of the National Audit Office into mediation, which was published at about the same time. 
Whilst not wishing to labour the point in this letter, we do mention it as we believe this to be symptomatic of the unreasonable pace of reform, of the lack of research informing policy decisions, of the intolerable pressure on firms to sign the contract, of bad faith on the part of the Commission and of the lack of consideration of the implications for “Access to Justice” and Society as a whole. 
The success of the reforms to Legal Aid depends on a positive partnership between the Commission and providers of Publicly Funded Services. Lord Carter in his report commented on the poor relationship between providers and the Commission. The damage done over the last few weeks will prove to have been significant and to have a lasting affect on that relationship. It is clear from the contract that the Commission mistrusts a number of its most committed suppliers and likely that such feelings are mutual.
Today is truly a sad day for Legal Aid and one which, we fear, very many will live to regret.

Yours sincerely
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